1 O.A. No. 161/2013

MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 161 OF 2013
DISTRICT: LATUR
Shri Siraj s/o Rasidmiya Deshmukh,
Age: 40 years, Occu. : Service & Agri.,

R/o Village Chapoli, Tq. Chakur,
Dist. Latur.

APPLICANT
VERSUS

1) The State of Maharashtra,
Through Secretary,
Home Department,
Mantralaya, Mumbai.
(Copy to be served on C.P.O.
MAT Aurangabad Bench)

2) The Sub Divisional Magistrate,
Udgir, Sub-Divisional Officer,
Tq. Udgir, Dist. Latur.

3) Vilas S/o0 Shesherao Dhondapure,
Age 57 years, Occu.: Agri,
R/o Chapoli, Tq. Chakur,
Dist. Latur.
.. RESPONDENTS
APPEARANCE : Shri A.A. Khande learned Advocate holding for
Shri B.N. Gadegaonkar, learned Advocate
for the Applicant.

: Shri V.R. Bhumkar, learned Presenting
Officer for the Respondent nos. 1 & 2.

: Shri A.D. Gadekar, learned Advocate for
respondent no. 3.
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JUDGMENT
(Delivered on this 30th day of January, 2017.)

1. Heard Shri A.A. Khande, learned Advocate holding for
B.N. Gadegaonkar, learned Advocate for the applicant, Shri V.R.
Bhumkar, learned Presenting Officer for the respondent nos. 1 &

2 and Shri A.D. Gadekar, learned Advocate for respondent no. 3.

2. The present Original Application has been filed by the
applicant, against the orders dated 9.3.2009 passed by the Sub
Divisional Magistrate, Udgir, whereby, the applicant was removed
from the post of Police Patil in view of the complaint filed against
him to the effect that the applicant has not completed age of 25
years on the date of advertisement for that post. The relevant

paragraph in the said order is as under:-

“agicrarz aiar Jigaiet a fcidia Qielia aieier s Rrrsnza Hfmike 2emgs aid
T =i Refigiar @ gadlar ada asrer i [@ee v eisrg? aiar
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oI 33,

3. Being aggrieved by the aforesaid order, the applicant
files O.A. No. 353/2009. This Tribunal at Aurangabad Bench in
O.A. No. 353/2009 was pleased to passed order on 15.07.2009 as

under:-

“9, For all these reasons the application
succeeds. The impugned order dated 9.3.2009
passed by Sub Divisional Magistrate, Udgir is
quashed and set aside. Applicant is reinstated as
Police Patil, Chapoli. The intervening period should
be treated as continuous service. Applicant shall
be entitled to the wages of the period between
termination and resumption as a result of this
order. Applicant mush resume within fortnight

Jrom today.

10. Original Application stands disposed of with

no order as to costs.”

4. Against the said order, the complainant Shri Vilas
Sheshrao Dhondapure, had filed a Review Application No. 7 of

2009 and the said Review Application came to be disposed of by



4 O.A. No. 161/2013

this Tribunal at Aurangabad Bench vide order dated 25.06.2010.
The relevant order for the purpose of this application is in

paragraph no. 9 which reads as under:-

“9, Last but not the least we cannot avoid feeling
that even the order of learned SDM dated 9.3.2009
was infructuous on the day it was rendered. This
is because if 10.01.1974 is accepted to be correct
date of birth of applicant, he was below 25 years at
the time of his appointment on 8.9.1998 but by the
time decision was rendered by learned SDM
applicant was already reappointed on 19.9.2003
when he was certainly above 25 years of age,
irrespective of his birth date being either
10.03.1973 or 10.01.1974.

For all above reasons we find that review
petition merits dismissal and the same is

accordingly dismissed.”

3. Being aggrieved by the order passed in O.A. 353/2009
and Review Application No. 07/2009, the complainant Shri Vilas
Sheshrao Dhondapure filed W.P. No. 10890 of 2009. In the said
W.P., the order has been passed on 31.07.2012 by the Hon’ble
High Court of Judicature at Bombay at Aurangabad and the
relevant paragraph nos. 3 & 4 of the said order are as under:-

“3] After hearing respective counsel, we find

that the date of appointment as specified in the
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advertisement is not a certain event with respect to
which or in relation to which age can be computed.
Last date for submission of application as given in
it, can therefore be presumed as correct date.
However, we are not concluding the controversy
and we keep the issue open because MAT has not

addressed this issue at all.

4] As Shri Sakolkar has attempted to show
to this Court that there is a 3 date of birth of
respondent no. 3 in existence which ought to have
been considered by MAT, we permit the petitioner to
make appropriate representation afresh to
respondent no. 2 and we direct respondent no. 2 to
give fresh look to the entire controversy in
accordance with law, after giving petitioner and
respondent no. 3 necessary opportunity. If
representation is made within a period of 8 weeks
Jrom today, respondent no. 2 shall consider it,
independently in his own wisdom within a further
period of 4 months. Needless to mention that the
ongoing continuation of respondent no. 3 as Police
Patil shall not be affected till the respondent no. 2

passes further suitable orders in this respect.”

6. In view of the aforesaid direction in the W.P., the
complainant Shri Vilas Sheshrao Dhondapure filed representation
before the respondent no. 2, the Sub Divisional Magistrate, Udgir

and the said representation has been decided finally by the Sub
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Divisional Magistrate, Udgir vide order dated 14.01.2013 in last
but one paragraph before operative order and the operative order

of the Sub Divisional Magistrate, Udgir has observed as under:-
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This order of Sub Divisional Magistrate, Udgir dated
14.01.2013 is therefore, under dispute in this Original

Application.

7. The Sub Divisional Magistrate, Ahmedpur accordingly
issued order on 13.04.2015 and cancelled the order of
appointment of the applicant as Police Patil dated 19.09.2003 and
informed the applicant that he cannot be given extension on the
post of Police Patil. The applicant has therefore, amended the
Original Application and has claimed that the impugned order
dated 14.01.2013 by Sub Divisional Magistrate, Udgir terminating
the applicant from the post of Police Patil Chapoli, Tq. Chakur,
Dist. Latur as well as order dated 13.04.2015 passed by the
learned Sub Divisional Magistrate, Ahmedpur refusing to grant
extension to the applicant on the post of Police Patil be quashed

and set aside.

8. The respondent nos. 2 & 3 have resisted the claim of
the applicant and justified both these orders. It is stated that the
age of the applicant on the date of advertisement i.e. on
20.12.1997 was less than 25 years and therefore, the applicant

was not entitled for being appointed as Police Patil, since, he did
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not fulfill minimum age requirement criteria. The respondents

have therefore, rightly terminated the services of the applicant.

0. The respondents further stated that the applicant has
been filed different date of birth certificates and the documents
regarding his date of birth from which it seems that three different
dates of birth are given by the applicant, which are 10.01.1972,
10.03.1973 & 10.01.1974. The applicant has therefore, played a

fraud on the competent authority.

10 From the pleaded facts on record, it seems that the
advertisement for the post of Police Patil of village Chapoli, Tq.
Chakur, Dist. Latur, was published on 20.12.1997. Initially the
applicant discloses his date of birth as 10.03.1973 and therefore,
on the date of advertisement the applicant’s age was 24 years, 9
months and 10 days. He has applied on 9.01.1998 for the post of
Police Patil and on that date his age was 24 years and 10 months.
He was appointed for the post first time as Police Patil vide order
dated 8.9.1998 and on the date of appointment, he was 25 years,
5 months and 28 days. Thereafter, second appointment was given
to him on 19.03.2009 and on that date his age was 30 years, 6
months and 9 days. However, after due enquiry subsequently,

the S.D.M. has held his date of birth as 10.01.1974.
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11. This Tribunal in its earlier order dated 15.07.2009 was
pleased to observe that on the date of appointment i.e. on
8.9.1998 the applicant certainly crossed the age of 25 years and
he was entitled to apply, when he was 24 years and 10 days of
age and therefore, considering the applicant’s date of birth as
10.03.1973, the applicant was held entitled to be appointed as
Police Patil, since he has crossed the age of 25 years on the date
of appointment i.e. on 8.9.1998 and therefore, earlier impugned
order dated 9.3.2009 passed by the Sub Divisional Magistrate,
Udgir, was quashed and set aside and the applicant was
reinstated and the intervening period was treated as continuous

service.

12. The complainant Shri Vilas S/o Shesherao
Dhondapure, as already stated, he had filed Review Petition and
reiterated the fact that the date of birth of the applicant was

10.01.1974 and not 10.03.1973 and there was mistake of error.

13. This Tribunal observed in the order in Review Petition
No. 7 of 2009, the Tribunal accepted conclusions drawn by the
S.D.M. that 10.03.1973 is the correct birth date of the applicant
and not 10.01.1974. The Tribunal further observed that “if,

10.01.1974 is accepted to be correct birth date of the applicant,
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he was below 25 years on the date of his appointment on
8.9.1998 but by the time decisions was rendered by learned SDM
applicant was already reappointed on 19.9.2003 when he was
certainly above 25 years of age, irrespective of his birth date being

either 10.03.1973 or 10.01.1974.”

14. In short, the Tribunal has observed that it makes no
difference whether the applicant’s date of birth is 10.03.1973 or
10.01.1974 as he has crossed 25 years of age, when he was
reappointed on 19.9.2003. As already stated against the said
order, W.P. No. 10890 of 2010 was filed and clear directions were

given to the SDM to make full-fledge enquiry.

15. The impugned order passed by the SDM after full-
fledge enquiry is dated 14.01.2015, which is placed on record at
paper book page nos. 52 to 54 (both inclusive). The relevant
paragraph of the said order has already been reproduced earlier.
From the said order, it is clear that the SDM came to the
conclusion that the date of birth of the applicant was 10.01.1974
and therefore, on the date of advertisement the applicant had not

crossed the age of 25 years.

16. The advertisement for the post of Police Patil of village

Chapoli, Tq. Chakur, Dist. Latur dated 20.12.1997 is placed on
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record at paper book page no. 55. The condition no. 1 of the said

advertisement states as under:-

“9) 3ATAR AAYBIE AeB] FHIT BH] °F T T TR AT ¥§ TN FAEAT
i@l (T SEdie Bioeng! gesrar fPrefieiar et sar sigh )

17. [ have also perused the Recruitment Rules, which
clearly states on the date of appointment of Police Patil, the
candidate must not be less than 25 years of age and not more
than of 45 years of age. It is specifically stated in the
advertisement that this condition as regards age shall in no
circumstances be relaxed. In other words, the candidate to be
appointed must have crossed 25 years of age and he should be
below 45 years of age on the date of appointment. If the
impugned order is taken into consideration the date of birth of the
applicant being 10.01.1974, he was below age of 25 years on the

date of his appointment on 8.9.1998.

18. The learned Presenting Officer submits that the
observation of this Tribunal in Review Application No. 07/2009 in
order dated 25.06.2010 that “if the date 10.01.1974 is accepted to
be correct date of birth of the applicant, he was below 25 years at
that time of his appointment on 8.9.1998, but by the time

decision was rendered by the learned SDM, the applicant was
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reappointed on 19.3.2009, when he was certainly above 25 years
of age, irrespective of his birth date being either 10.03.1973 or
10.01.1974” is incorrect, since the applicant was not reappointed

on 19.09.2003 but it was a continuation order.

19. [ have perused the first appointment order dated
8.9.1998 which is placed on record at paper book page no. 10
(Exhibit ‘A’). In the said order, it is stated that the applicant was
appointed as Police Patil Chapoli, Tq. Chakur, Dist. Latur from
8.9.1998 to 7.9.2003 i.e. for five years. The so-called
reappointment order of the applicant is at paper book page no. 11
and the same is dated 19.09.2003. It refers the application given
by the applicant on 22.08.2003 and the report of the Police Sub
Inspect, Police Station Chakur dated 3.8.2003 thereon. This
appointment order reads as under:-

“%. 2003 /3i1=r/H30R/BA/9¢
Jufdenafia dsiférasrd! wrefer,
359fle, fReitB- 99.€.2003

g
(FS 93T &H3 99 agl)

- Prgerf! @ -

st Qe Rieiot 2t a1 arqiaht ar. aregz il adler Haof ®. (9) siead Qe
aier FBYa fgad! wevena Siel! 3F¥A &idl #ad f2. 60.9.2003 wdd 3.
Halellars g Haa aeger v Radt adier Jqet &.(2) seaed el 3ng. Tl
3ufeles qichiar a1 AT Al TFT AleAl Adeard] adgas il aifare qieEt
SRl JIFAET HIGT Bl & Had qle FeNaiad A et g, &3igeianet
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sft degm Rrrsifgar 2ReBrr a1 amict alage aidl aige iegaren agz
AT et ATt 1 Jnad Qetiet Weler 359 e C. §. 2003 Aot g Slr-a1
et ©.9.2093 2l Tq-a Fadiewear (AAGa) Had aqlé T Sl .
ABRIE TA Qe aidler Aar waer, dee, siedt 3 Ade=r a2 ol 3mRer 995¢
&1 3UREIH Fiferet 3351 &} HaAaE (A )BT A .

2)  3MER 99 g ACaR Het 2003 2t FArZE 1 Rramtrel} dverie i,

Retias - / /00
xerdd /-
(f5erat a1, oTra3)
3ufasnafier Fstéerd, 3zafs”
20. The plain reading of the aforesaid letter shows that the

said letter of appointment is not fresh appointment order but it is
a continuation of earlier order of appointment which was valid up
to 7.9.2003 and from the said letter it seems that the applicant’s
service, which was to be expired on 7.9.2003 has been further
extended from 8.9.2003 to 7.9.2013 i.e. for 10 years. It is stated
in the order that it was extension order to the appointment, which

was also given in favour of the applicant on 8.9.1998.

21. From the aforesaid circumstances, it is clear that the
applicant was appointed as Police Patil for the period from
8.9.1998 to 7.9.2003 vide order dated 8.9.1998 and while in
service, the applicant on 22.08.2003 requested for extension of
tenure and the said extension was granted vide order dated

19.09.2003. Thus by no stretch of imagination the order dated
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19.9.2003 can be said to be order of reappointment or fresh
appointment, at the most it can be said to be extension of the

appointment order dated 8.9.1998.

22. From the aforesaid discussions in foregoing
paragraphs, I am satisfied that the order dated 19.9.2003 issued
by the Sub Divisional Magistrate, Udgir is not reappointment
order but is a continuation of the appointment order dated
8.9.1998. If the impugned order of Sub Divisional Magistrate,
Udgir dated 14.01.2013 is taken into consideration, it will be clear
that the applicant, as well as, complainant Shri Vilas Sheshrao
Dhondapure were given full opportunity to submit documents by
the S.D.M. and after going through all the documents, the S.D.M.
came to the conclusion that the date of birth of the applicant was
10.01.1974 and therefore, on the date of appointment of the
applicant i.e. on 8.9.1998 the applicant had not completed 25
years of age and such he was not qualified for being appointment
on the said post. Had it been a fact that the applicant was
appointed as Police Patil afresh on 19.09.2003, it could have been
said that on the date of second appointment the applicant had
crossed the age of 25 years. It is not the case that fresh
appointment order was issued on 19.09.2003. However, order

dated 19.9.2003 is nothing but continuation of earlier order of
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appointment dated 8.9.1998, which was invalid and therefore, the
applicant had rightly been removed from the post of Police Patil.
The impugned order dated 13.04.2015 issued by the learned
SDM, Ahmedpur has been issued in consequences of the order
dated 14.01.2013 passed by the Sub Divisional Magistrate, Udgir.
I therefore, do not find any illegality in both these orders passed
by the learned Sub Divisional Magistrate, Udgir and the Sub

Divisional Magistrate, Ahmedpur. Hence, I pass following order:-

ORDER
The Original Application stands dismissed with no order as

to costs.

(J.D. KULKARNI)

MEMBER (J)
KPB/S.B. O.A. No. 161 OF 2013 JDK 2017 Police Patil



